
NGOs/CSOsCONCERNSONNON-GOVERNMENTALORGANIZATIONS
(AMENDMENT)ACT2018

TO:TheSpeakerofNationalAssembly

CC:TheLeaderoftheHouse

CC:TheLeaderofOppositioninParliament

CC:TheLeaderofPeoplesParty(PP)inParliament

CC:TheLeaderofUnitedDemocraticFront(UDF)inParliament

CC:TheLeaderofAllianceforDemocracy(AFORD)inParliament

FROM:TheCouncilforNGOsinMalawi(CONGOMA)andHumanRightsDefendersCoalition

(HRDC)

1.INTRODUCTION

Rt.HonourableSpeaker,Sir,wetheundersignedNon-GovernmentalOrganisations(NGOs)

underthe leadership ofthe CouncilforNon-GovernmentalOrganizations in Malawi

(CONGOMA)andtheHumanRightsDefendersCoalition(HRDC),writetobringtoyour

attention our candid observations and concerns as regards the Non-Governmental

Organizations (Amendment)Act,2018 which was gazetted on 9th November2018.

According to the intentand objects ofthe AmendmentAct,itis stipulated thatthe

AmendmentActseekstopromotefreedom ofassociationasenshrinedinSection32ofthe
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Constitution;removingtherequirementformandatorydoubleregistration;andenhancing

theroleoftheNGOBoardintheoversightandregulationofNGOsinMalawi.However,a

criticalanalysisoftheBillrevealsthattheAmendmentActlargelyrunscountertothe

promotionoffreedom ofassociation,andthatitisaimedatrestrictingthecivicspacein

Malawi.Precisely,itisanattemptbytheStatetocaptureandkillcivilsociety.

2.SOMEPOSITIVESWORTHYNOTINGINTHEAMENDMENTACT

WenotethefollowingassomeofthepositivesthathavebeenincludedinthisAmendment

Act:

1.TherequirementthatmembersoftheproposedNGORegulatoryAuthorityshouldhave

relevantexpertiseandexperience;

2.Theconsiderationofgenderand socialinclusioninmaking appointmentsinto the

proposedNGORegulatoryAuthoritybyensuringthatatleasthalfoftheappointeesare

womenandalsotakingintoaccounttheprovisionsoftheDisabilityAct.However,the

provisionisvagueintermsofthespecificprovisionsoftheDisabilityActwhichitwants

totakeintoconsiderationwhenmakingsuchappointments.Itwouldhavebeenbetterif

theamendedActhadclearlyspeltouttheminimum numberofpersonswithdisabilityto

haveaseatintheproposedNGO RegulatoryAuthorityi.e.atleastonepersonwith

disability.

3.AREASOFCONCERNINTHEAMENDMENTACT

HavingmadeobservationsontheprocessandcontentoftheAmendmentAct,wenotethe

followingconcerns:

1. LackofconsultationontheamendmentAct,aclearbreachofthespiritandletter

oftheRepublicanConstitution

WeobservewithdismaythattheentireprocessontheAmendmentActwasdevoidof

thoroughconsultationswithrelevantNGOactorsincludingCONGOMAdespitethefactthat

suchanAmendmentActwoulddirectlyaffectthesector.TheNGOsectoronlylearntabout

theamendmentActthroughsocialmediaafterithadbeengazetted.Westronglyfeelthisis

unwarrantedandaclearbreachofthespiritandletteroftheConstitutionofMalawiwhich

providesinsection96(2)thattheCabinetshallmakelegislativeproposalsavailableintime

inordertopermitsufficientcanvassingofexpertandpublicopinion.Thisrequiresthatthere

mustbeadequatetimebetweenthegazettingoftheAmendmentActandtheParliamentary
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deliberationssothattheParliamentariansandcitizensarewellconversantwiththeissues

raisedinthisAmendmentActandinfluenceitscontents.Section8oftheConstitution

clearlystipulatesthatParliamentarydeliberationsmustreflecttheinterestsofthepeopleof

MalawiandthisprovisionrequiresMembersofParliamenttohaveafairopportunityto

makeconsultationsandappreciatetheinterestsoftheirconstituentsandthepublicatlarge

includingthosethattheLaw woulddirectlyaffect.Sadly,wenotethatthishasnotbeen

compliedwithinthiscase.ThemannerinwhichtheAmendmentActisbeingrushedraises

deepsuspicionsonmotiveoftheAmendmentAct.

2. UnwarrantedStateEncroachmentonCivicSpace(civilsocietycapture)

(a)TheAmendmentActcreatesamonsterregulatorandcoordinatorofNGOsinthe

proposedNGO RegulatoryAuthoritywithabsolutepowerswithoutaccountability

checks.ItwhittlesdowntheroleofCONGOMA–aregisteredtrust-andgrabsits

registeredmandateandtransfersittotheproposedNGO RegulatoryAuthority.In

otherwords,theAmendmentActspellsthedemiseofCSOactivism.

(b)TheAmendmentActeliminatestheNGO’srole(throughCONGOMA)inappointment

andremovalofmembersoftheNGORegulatoryAuthority.Thepowerstoappointare

retainedwiththeMinisterwhoissaidtoeffectsuchappointmentsin“consultation

withrelevantprofessionalandotherbodies”.Thevaguenessintheidentityofthe

said “professionaland otherbodies”in ourconsidered view leaves room for

manipulation,abuseandunfairselection.Furthermore,wefinditdifficulttojustify

theinclusionoftheSecretaryresponsibleforHomeAffairsandInternalSecurityas

anexofficio memberoftheNGO Authority,especiallyincomparisonwiththe

mandateoftheMinistryandtheNGO’swork.

(c)Lackofgroundsforremovalofmembersfrom theAuthoritycreatesroom forabuse

andmanipulation.

(d)TheremovalofCONGOMA ascoordinatorandcollectiverepresentativeofNGOs

entailstheNGOsshallnothaveanindependentplatform wheretheycanvoiceout

theirconcernsandholdtheNGOAuthorityaccountable.

(e)Theproposedamendmenttosection34oftheBillwillprovidethatwheretheActis

contravenedbyanNGO,itshallbeliabletoafineofMK15millionandimprisonment

of7yearsofadirectorortrustee.Whilstsuchapenaltycouldbejustifiableinthe

caseoffraudandagrossbreachofadirectorortrustee’sfiduciaryresponsibility,it

wouldnotbeaproportionatesentenceforlesserviolationsoftheprovisionsinthe

NGOAct.Assuch,itcouldbesaidthatSection34isdisproportionateandwillhavea
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chillingeffectontheexerciseoftherighttofreedom ofassociation.Theproposed

finesareunreasonable.

(f)WeareshockedthatgovernmentintheproposedAmendmentAct,haschosento

applyfreedom ofassociationselectivelyinthat,theyareremovingthemandatory

registration with CONGOMA on the basis of freedom of association while

maintainingthefactthatthereshouldbemandatoryregistrationofNGOswiththe

proposedNGOAuthority.Thisisagainstthespiritoffreedom ofassociationasper

Section32oftheRepublicanConstitution,article22oftheInternationalConvention

onCivilandPoliticalRightsandarticle10oftheAfricanCharteronHumanand

PeoplesRightstowhichMalawiisparty.

3. VagueandOverlyBroadProvisions

SomeoftheprovisionsoftheBillhavebeendraftedinavagueandoverlybroad

manner.Wefindthem tobeextremelytroublingespeciallygiventhefactthatsome

oftheprovisionsproposetogivetheproposedAuthoritysomesignificantpowers.

Forinstance,inclause7(f)oftheAmendmentActitisproposedtoempowerthe

AuthoritytoissueandrevokeregistrationcertificatesofNGOs.Nosafeguardshave

beenputinplaceintheprovisiontoregulatetheexerciseofthispower.Thisislikely

toleadtoabuse.Furthermore,inclause9,itisproposedtoamendsection22ofthe

Actonreportingobligations,byempoweringtheAuthoritytoimpose‘anymeasures’

asitdeemsfit.Thisproposalisalsooverlybroad,dangerouslyvagueandproneto

abuse.

4.RECOMMENDATIONS

Inviewoftheabove,werecommendthefollowing:

4.1. TheAmendmentActshouldnotbetabledinParliamentasitisnotaproduct

ofathorough,inclusiveanddemocraticprocessofconsultation.

4.2. TheAmendmentActshouldincludeseatstobeoccupiedbymembersofthe

NGOSectorintheproposedNGOAuthority.Inaddition,allappointmentsbythe

Minister (excluding the permanent ex-officios) should be done in direct

consultationwithCONGOMA.Suchappointmentsshouldfurtherbeapprovedby

ParliamentthroughthePublicAppointmentsCommittee.

4.3. TheroleofCONGOMAasNGOCoordinatingbodyshouldberetainedasthe

proposed RegulatoryAuthoritycannotrepresentand promote the collective
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interestsandconcernsofNGOsinMalawibecausetheproposedAuthorityisa

Governmententity.

4.4. Remove imposition ofcriminalresponsibility on individualtrustees and

directorsasthisistheresponsibilityoftheCourtstoremoveCorporateveil.

4.5. TheAmendmentActshouldfurtherclearlystipulatewhichinfractionsofthe

Actarecriminaloffences,andthatpettyinfractionsshouldnotbesubjectof

criminalsanctions.

4.6. The requirementofmandatory registration with NGO Board should be

removedasitisinconflictwithfreedom ofassociationuniversal.

4.7. ProvisionsoftheAmendmentActthatareoverlybroadandvagueshouldbe

redraftedsothattheygivecitizenssufficientguidanceastowhatisexpectedof

them.

5.CONCLUSION

Lookingatthegravityoftheissuesofconcernwhichrequiretimeandadequate

consultations,weasCONGOMAandHRDCpetitiontheSpeakerthattheAmendment

ActshouldnotbetabledinParliamentasitisnotaproductofathorough,inclusive

anddemocraticprocessofconsultation.Tothisend,weproposethatallprocesses

aroundLawreform orreviewaroundNGOActandotherNGOrelatedlawsshouldbe

spearheadedbyanindependentConstitutionalbodysuchastheLawCommission.

Signedby:

StevenDuwa TimothyMtambo

CONGOMAChairperson HRDCChairperson

EndorsedbyNGOsandMalawiansofgoodwill:

PublicAffairsCommittee(PAC)

ChurchandSocietyLivingstoniaSynod



5

CentreforHumanRightsandRehabilitation(CHRR)

CentreforDevelopmentofPeople(CEDEP)

YouthandSociety(YAS)

MalawiHumanRightsResourceCentre(MHRRC)

HumanRightsConsultativeCommittee(HRCC)

CoalitionfortheEmpowermentofWomenandGirls(CEWAG)

FoundationsforCommunitySupportServices(FOCUS)

YouthCoordinatingAgencyinDevelopment(YOCADE)

YouthWatchandSociety

MalawiNetwork ofReligiousLeadersLivingwithorPersonallyAffectedbyHIVand

AIDS(MANERELA+)

ActionforCommunityTransformation(ACT)

OutreachScoutFoundation(OSF)

YoungWomen'sChristianAssociation(YWCA)

KarongaYouthforJusticeandDevelopment(KYJD)

SkyFoundation

AfricaWindmillProject

YouthArm Organisation

ActionHope

NationalWomen'sLobbyGroup

YoungWomen’sChristianAssociation(YWCA)

MponelaAidsInformationandCounselingcentre(MAICC)

CentreforSocialConcernandDevelopment(CESOCODE)

Forum fortheDevelopmentofYouthwithDisabilities(FDYD)

TithandizaneTheatreforDevelopment

GenderSupportProgramme(GSP)

ElderlyPeoplesAssociation(EPA)

FoundationforChildren

FuturePlanningfortheChild(FPC)
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MzuzuCivilSocietyNetwork(MCISON)

CorruptionandRightsWatch

InstituteforPolicyInteraction(IPI)

COIDA

Dr.BillyAbnerMayaya–CentralRegionHRDCChairperson

HappyMhango-NorthernRegionHRDCChairperson

MasaukoThawe–SouthernRegionHRDCChairperson

MadalitsoBanda–EasternRegionHRDCChairperson

CharlesKajoloweka-HumanRightsDefender

MakhumboMkanavimbundiMunthali–Concernedcitizen

MacdonaldSylvesterSembereka–HumanRightsActivist

LoyceSimfukwe–ConcernedCitizen

ThokozaniMapemba-HumanRightsDefender

AndrewSalima-HumanRightsDefender

LukeTembo–HumanRightsDefender

GrecianMbewe-HumanRightsDefender

MoirWalita–HumanRightsDefender

BeatriceMateyo–HumanRightsandGenderActivist

DennisMsewu–HumanRightsDefender

MadalitsoMwenda-HumanRightsDefender

AlieMwachande–HumanRightsDefender

AmonLukhere–HumanRightsDefender

HarodKachepatsonga–ConcernedCitizen

HenryMhango-ViceChairHRDCSouth

William Liwimba-HumanRightsDefender
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